
 
 

AGENDA ITEM NO.4 

PLANNING COMMITTEE 

Date 23 JANUARY 2013 

Title LEGAL IMPLICATIONS REGARDING PLANNING MATTERS 
 

1. PURPOSE/SUMMARY 
 
To advise members of legal challenges to the decisions of the Planning Committee on 29 August 
2012 and 19 September 2012 in respect of planning applications F/YR11/0482/F, F/YR11/0930/F 
and F/YR11/0895/O. 
 

 
2. KEY ISSUES 
 

• On the 29 August 2012 and further on the 19 September 2012 the Planning 
Committee considered three Planning Applications namely: 
i. F/YR11/0482/F application by Harrier Developments  
ii. F/YR11/930/F application by Sainsbury’s Supermarkets Limited 
iii. F/YR11/0895/O application by Whitaker Management Limited 

• The decisions of the Planning Committee have been the subject to considerable 
scrutiny by the parties and a number of issues surrounding the appropriateness of the 
decisions and process have been raised.  

• This report summarises the current position and the legal risks and asks members to 
consider whether they wish to reconsider the applications. 

• Members are advised that Counsel will be in attendance at the meeting to assist them 
in considering this matter. 

• Counsel’s assistance has also been sought by officers in the preparation of this 
report.  

 
 

3. RECOMMENDATION(S) 
 

(i) Officer’s recommendation is to reconsider all three applications. 
(ii) It is open to members to determine otherwise in respect of each such application. 
(iii) Whichever course is chosen, it would be sensible for reasons to be formulated and 

adopted prior to moving on to any further business (if any).  
 

 
Wards Affected All 
Forward Plan Reference No. 

(if applicable) 
NA 

Portfolio Holder(s)  

Report Originator Ian Hunt, Chief Solicitor 
Contact Officer(s) Ian Hunt, Chief Solicitor 
Background Paper(s)  

 



The discretion to reconsider any decision to grant planning permission prior to formal 
grant.  
 

1. The Committee has a discretion to reconsider any decision to grant planning permission 

prior to formal grant, see Burkett v LB Hammersmith and Fulham [2002] 1 W.L.R. 1593. 

 

2. In some circumstances it may obliged to do so, see e.g. Kides v South Cambridgeshire DC 

(2003) 1 P & CR 19.  In the current circumstances, Sainsbury’s suggests the Council is 

obliged to reconsider the decision in respect of the Harrier application. 

 

3. A change of mind may be justified even though there has been no change of circumstances 

whatsoever if the subsequent decision taker(s) considers that a different weight should be 

given to one or more of the relevant factors, thus causing the balance to be struck against 

rather than in favour of granting planning permission (or vice versa).  Practical 

considerations can, however, be important in that context and members should address not 

merely the legalities but also the practicalities of reaching any different conclusions, see 

King’s Cross Railway Lands Group v Camden LBC [2007] EWHC 1515 (Admin).   

 

4. An important factor to bear in mind prior to exercising such discretion is the impact on 

administrative decision making if apparently final decisions are revisited.  Clearly, there is 

significant advantage in consistency and finality and significant but not overriding weight 

can be accorded to that aim. 

 

5. In this case, the 3 applications by Harrier, Whitacre, and Sainsbury’s were all considered as 

separate applications by the Planning Committee on 29 August 2012.  Members resolved to 

refuse the Harrier application, and approve the Whitacre and Sainsbury’s applications 

(subject to s.106 Agreements).  All three decisions were contrary to officer 

recommendation.  The 3 applications were returned to Planning Committee on 19 

September 2012.  On that occasion the s.106 Agreements for the Sainsbury’s and Whitacre 

applications were approved prior to completion.  Members also reconsidered the Harrier 

application and subsequently approved it subject to completion of a s.106 Agreement.  No 

decision notices have been issued.  

 

 

 

6. The Council’s decisions of 29 August and 19 September 2012 have been the subject of 

varying threats of legal action and complaint. 



 

a) Berwin Leighton Paisner’s (on behalf of Tesco) letter of 5/9/12 – note second and 

final paragraph.  It is to be noted that Berwin’s letter threatens not just Judicial 

Review in respect of its own decision but also the Sainsbury’s decision. 

b) Various letters from SNR Denton (on behalf of Sainsbury’s) alleging misconduct by 

members (21/9/12) and from Sainsbury’s (25/9/12) and from Berwin Leighton 

Paisner (24/09/12, 1/10/12) and ICIS (24/9/12, 24/09/12 2nd letter) refuting the same. 

c) Formal Complaint on behalf of Whitacre Management Limited dated 25/9/12. 

d) Letter before action from SNR Denton dated 11 December 2012 

 

7. Regard can also be had to an Opinion from Leading Counsel supplied to the Council on 

behalf of Harrier dated 8 August 2012.  A copy of which is attached.  Whilst it does not 

threaten specific action (and indeed predates the decisions in question) it provides 

substance to the threats in Berwin Leighton Paisner’s letter of 5/9/12. 

 

8. The existence of these threats alone could justify a reconsideration of the decision making 

process. 

 

9. Further, it is considered that the decisions are at least material one to the other and that a 

challenge to one may be difficult to be dealt with in isolation.  It is at least arguable the 

decisions are directly linked, e.g. Sainsbury’s letter dated 25/9/12 makes it clear that its 

view is that “The town is simply not big enough to accommodate two [superstores]”. 

 

Potential grounds for judicial review 
 

10. The following potential grounds of challenge have been identified and are summarised 

below. 

 

a) F/YR11/0482/F (Harrier Developments Limited) 
 

i) Although as stated above there is a discretion to reconsider a decision such 

discretion must be exercised fairly, including giving proper notice to objectors 

of the proposal as a matter of fairness/legitimate expectation.  This applies to 

the Planning Committee resolution of 19 September 2012.  

 

ii) Bias due to member conduct.  Allegations in this regard remain unresolved.  

(It has been suggested that these allegations may have been withdrawn, but 



that is not the confirmed position as far as officers are currently able to 

determine). 

 

iii) Irrationality arising from the grant of a second permission for a food store.  In 

this case a resolution to grant permission for Sainsbury’s was passed at the 

meeting on 29 August 2012 when the retail impact evidence suggested no 

more than one at best and given the potential detrimental effect on the town 

centre’s vitality and viability.  It may be that this was passed on the view that 

the Station Road permission would not be implemented (contrary to Tesco’s 

argument that they are contractually committed to occupy that site – see 

Opinion from Leading Counsel on behalf of Harrier dated 8 August 2012 

attached and the planning report for consideration of this issue).  A resolution 

to grant a second permission to Harrier (in addition to the Sainsbury’s 

permission) at the subsequent meeting on 19 September 2012 would 

potentially be irrational given the retail impact evidence.  

 

b) F/YR11/0930/F (Sainsbury’s) 
 

i) Reasons have to make clear whether the proposal accords with the 

development plan or not.  The current reasons do not appear to do so, 

although they refer to the relevant policies.  In the current circumstances 

provision of further reasons could well open fresh grounds of challenge.  This 

applies to the Planning Committee resolutions of 29 August 2012 and 19 

September 2012. 

 

ii) Irrationality arising from the grant of a second permission for a food 

superstore (in this case further to the existing Station Road permission which 

Tesco argue that they are contractually committed to occupy) when the retail 

impact evidence suggested no more than one at best as referred to in (a)(iii) 

above.  This applies to the Planning Committee resolution of 29 August 2012. 

There is also a possible ancillary reasons argument in this regard as well. 

 

 

c) F/YR/11/0895/O (Whitacre Management Limited) 
 

See (i) in (b) above.  Also consequent upon Sainsbury’s decision in any event. 

 



11. Representations on a draft of this report on behalf of Harrier appear to have confirmed that 

officers have correctly understood the position in respect of (b) and (c) above.  Similarly, 

both correspondence and other documents on behalf of Sainsbury’s appear to confirm that 

officers have also correctly understood the position in respect of (a).  Further, it may have 

come to members’ attention that Judicial Review proceedings have been launched on 

behalf of Sainsburys challenging the refusal of the Council to release Counsel’s advice, 

which the Council is defending and in respect of which the Court has refused a speedy 

hearing.  That such a challenge has been made is not relevant to this or any other decision 

to be made at the meeting save that Sainsbury’s may argue they are disadvantaged by not 

having sight of such Advice (indeed they have requested members be informed of the 

proceedings).  Members should be aware that following the lodging of such proceedings 

Sainsbury’s had been told that any decision whether or not to reopen will be made on the 

basis of the advice/information contained in this report and any further advice provided 

orally at the meeting.  That is the basis upon which the decision should be made. 
 

12. Irrespective of the challenge concerning member’s conduct [see at 8 (a) (ii) above] about 

which officers offer no advice as to merit of any challenge, it is officer’s advice that it is 

considered that there is scope for challenge in respect of each application on each of the 

grounds set out above that stands a reasonable chance of succeeding; but any challenge is 

not certain to succeed.  There is no benefit in waiting for a challenge and then having to 

concede (or contemplate concession) and, because notices recording the grant of planning 

permission have not been issued, the Council is in a position to avoid that step if it 

considers advisable to do so and accepts officer’s advice as to the extent of the risk. 
 

13. Challenges, even if they fail, lead to delay, uncertainty, cost and bring the planning system 

into disrepute.  In particular, the costs in cases involving Tesco (as the working partners of 

Harrier) and Sainsbury’s are likely to be significant given that both are using London 

solicitors and will no doubt be instructing experienced senior/leading Counsel (Harrier’s 

Opinion dated 8 August 2012 is from Leading Counsel and they have recently re- confirmed 

he is instructed and it would also appear that Sainsbury’s have also recently sought advice 

from Leading Counsel.)  Further, Judicial Review challenges can take years, particularly if 

there is an appeal and Whittlesey should not, if possible, have to wait for that outcome for 

obvious reasons.  In this regard, it is only reasonable to take notice of the fact that both 

parties concerned have been involved in a significant number of challenges in the Courts 

historically and that whilst reconsideration would not totally avoid risk of challenge if there 

are arguable errors in the process so far it may eliminate those.  Planning judgments should 



be taken on planning merits and legal challenges, whilst they have their place, should be 

avoided if possible.  
 

14. The point is made on behalf of Sainsbury’s that a threat of Judicial Review should not justify 

reconsideration in normal course.  Of course a mere threat of Judicial Review should not do 

so.  However, in this instance and in these circumstances and given the assessment of risk 

set out above this is not a normal situation.  Members will be aware just how unusual the 

current circumstances are, no such similar advice having been given in response to mere 

threats for some time if ever and certainly not within the writer’s knowledge. 
 

Conclusion 
15. It is considered that notwithstanding arguments as to consistency and finality that:- 

 

i) the risks of challenge (and attendant risks as to costs and delay) justify a 

reconsideration of matters at this stage given that no decision notices recording the 

grant of planning permissions have been issued, particularly as 

 

ii) the result of the resolutions has been the approval of two supermarkets when the 

retail evidence (or the majority of it) suggests that only one should be approved (see 

8 (a) (iii) and (b) (ii) above).  

 

16. Final Recommendations and considerations of options. 

(i) Officer’s recommendation is to reconsider all three applications. 

(ii) It is open to members to determine otherwise in respect of each such application. 

(iii) Whichever course is chosen, it would be sensible for reasons to be formulated and 

adopted prior to moving on to any further business (if any).  
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